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NAIC Response to Request for Information Regarding

Section 2794 of the Public Health Service Act

The questions below are from the Federal Register on April 14, 2010. Responses are in italics.
II. Solicitation of Comments

A. Information Regarding Regulatory Guidance

  The Department is inviting public comment to aid in the development of regulations regarding Section 2794 of the PHS Act, and is especially interested in the perspectives of researchers, policy analysts, health insurance issuers, and States. To assist interested parties in responding, this request for comments describes specific areas in which the Department is particularly interested.

  This request for comments identifies a wide range of issues that are of interest to the Department. Commenters should use the questions below to assist in providing the Department with useful information relating to the development of regulations regarding Section 2794 of the PHS Act. However, it is not necessary for commenters to address every question. Individuals, groups, and organizations interested in providing information relating to one or more of the topics discussed herein may do so at their discretion by following the above mentioned instructions.

General Comments:

The states regulate rates for many different types of health insurance, such as disability income, Medicare supplement, dental, fixed indemnity, accidental death and long-term care insurance. Some states have authority to disapprove rates or rate increases, while other states review rates and the justification, but do not have disapproval power, and some states do not review rates at all. 
The rate is the cost per unit, while the premium is the total cost paid. Here is a hypothetical example: The rate offered by ABC Health Insurance Company to a small employer in Lake County with good claim experience whose coverage is effective from Jan. 1, 2010, through Dec. 31, 2010, for a $1000 deductible plan with 80% in-network coinsurance and 60% out-of-network coinsurance, with an out-of-pocket maximum of $3,000, on form number ABC345, for a particular PPO network, is $400 per month for a male single employee age 45 to 49. The rates are usually filed as a formula that describes how to calculate a rate for each person or family covered, based on the geographic location, the past claim experience, the coverage and copayments, form number, age, gender and number of dependents. 
The premium is the dollar amount actually paid by the group or individual, which in this case could be a total of $24,000 for 30 employees, some with family coverage.

The PPACA addresses only health insurance that covers medical services provided by physicians, hospitals and other medical providers. The PPACA requires removal of limitations on annual benefits, and eventually coverage of “essential benefits.” The PPACA does not specifically prohibit “mini-medical” insurance that covers medical services in a limited way, but the issuers of these plans may withdraw from offering these plans, because they are specifically designed to be low-cost limited coverage plans. For a different reason, student “blanket” comprehensive medical coverage might not continue, because students will either be covered on their parents’ plans or will be required to purchase individual comprehensive coverage.

However, there are other types of medical insurance policies that will likely continue to be sold. These include fixed indemnity, dread disease and accidental injury insurance, which are often designed to be purchased in addition to comprehensive medical coverage, because they pay fixed amounts to cover the non-medical expenses associated with illness or accidents.

Specific Areas in which the Department is interested include the following:

1. Rate Filings and Review of Rate Increases

  The Act requires the Secretary, in conjunction with States, to establish a process for the annual review of unreasonable increases in health insurance premiums. A justification for an unreasonable premium increase is also required.

The process should identify “potentially unreasonable” increases, with further review by states and/or the HHS Secretary to determine any mitigating or exacerbating factors and decide whether the increase is actually unreasonable. Any increase that is necessary to avoid a future financial loss on the block of business is usually considered reasonable, unless there are compelling reasons to determine that it is unreasonable. Rates that produce a financial loss can affect consumers by impairing the financial soundness of the insurer, reducing the insurer’s incentive to provide good customer service, reducing the insurer’s incentive to continue providing coverage and shifting costs to other blocks of business.

Here are some options for defining a “potentially unreasonable” increase: 
· The actuarial reasons and data provided are incorrect or incomplete.
· The average increase is higher than X% for a one-year period.
· The largest increase for any individual is higher than X% for a one-year period.
· The average increase is higher than the Medical CPI plus X% for a one-year period.
· The average increase is higher than the average of other rate increases in the market plus X%.
· It is likely to result in a loss ratio below the 80% or 85% MLR requirements.
· It does not appropriately reflect benefit changes.
· The resulting rates are unprofitable “loss leaders” for the company, and might force other carriers out of the market, followed by large rate increases.
· The rates include provision for excessive administrative expenses or profit.
· The rates include provision for unreasonable or wasteful administrative expenses.
· It results in significant part from egregious conduct by the insurer, such as providing false information in prior rate filings, failing to provide required annual filings or purposefully charging inadequate rates.
Some practical considerations in choosing and implementing one or more of these or other options include the following:

Most states do not review or approve rates for large employers. Typically, the fully insured medical plans are negotiated based on the employer’s past experience and the insurer’s administrative expense for that employer. Self-insured plans are not subject to state authority. 
Most states review rates separately for each licensed entity, even though affiliated insurers often operate as one organization, charging the same rates and even covering one group through two different licensed entities.

Stringent review of rate increases might lead to greater variability. Carriers often try to keep their rate increases stable over time, even though that means losing money in bad years and making more money in good years. If a rate increase is categorized as unreasonable, carriers might reduce it to meet the standard of reasonableness, resulting in the need for a higher increase the next year than would have been the case. 

After the HHS Secretary determines a standard nationwide definition of “unreasonable” rate increases that must be reported by an issuer, the states will likely review their statutes and regulations and decide whether to add that definition to their standards for rate review and/or approval. If the standard is specific and objective, then the states will likely apply it consistently. Any subjectivity or generality would make the standard more flexible to apply to different circumstances, and arguably more equitable in its application, but would also likely lead to variations in application of the standard by the states that use it.

Those states that regulate rates usually review all rate increases, not just the ones that fail some test such as those listed above. Many states require annual rate filings for comprehensive health insurance, even if the rates are not changing. These requirements can provide a history of a company’s rates, and help preclude rate “catch-up” when a company has neglected to increase the rates for a long period.

Many states use “prospective” regulation of rates, while others use “retrospective” regulation. Prospective regulation includes prior review and/or approval of rates, while retrospective regulation includes “file and use” where the rates go into effect, but the regulator can take action if the rates are later determined to be unreasonable under a standard such as one of the above. Retrospective regulation often relies on consumer complaints to indicate a problem with a company’s rates. 
Those states that require minimum loss ratios usually require companies to provide an actuarially valid demonstration that the future expected loss ratio is higher than the minimum. In contrast, another form of retrospective regulation is a guaranteed loss ratio, such as the requirement in the PPACA, either instead of (or in addition to) a review of rates. Under this method, refunds are required if the minimum loss ratio is not met. When a rate results in an actual past loss ratio lower than the minimum, the excess premium is rebated to the insured after the fact.

The rate review process is not a mechanical one, where a state can just check that a company’s rates comply with specific requirements. Most states that review rates have qualified actuarial staff and/or consultants who apply technical knowledge of the health care market and professional judgment to review of health rate filings.

Some states have no regulation of comprehensive medical rates, although they might track and/or publish the rates or rate increases in the state. 
Most states have different types of prospective or retrospective rate regulation for different comprehensive medical markets, such as individual, small employer, association group, employer-paid, blanket coverage, mini-medical coverage and state/local employee plans.

The requirements in the PPACA for the HHS Secretary’s review of “unreasonable” increases by the HHS Secretary and the ensuring of “public disclosure” are also retrospective regulation, unless the interpretation of “prior to the implementation” is a 45-day or 60-day period to allow the HHS Secretary to persuade the company to reduce the level of increase. Because no enforcement mechanisms that would prevent use of the unreasonable rate increase appear in the PPACA for this provision, it does not appear to be intended as a prior-approval requirement.

The main advantage of prospective regulation is the prevention of harm to consumers by denying or reducing a proposed rate increase. Another advantage is that early regulation can effectively use lesser penalties, such as denial of a rate filing, and avoid such steps as large fines and cease-and-desist orders.

The main advantage of retrospective regulation of rates is lower cost to the state and to the company, and faster implementation of necessary changes. The cost is related directly to any non-compliance, and is not a burden on the compliant companies. 
The competitive marketplace discourages excessive rates. With retrospective regulation, a state’s market conduct or enforcement staff will intervene after state law has been violated. Sometimes the cost is minimal, while other times the cost can be large, but it can usually be charged to the insurer.

When effectively enforced, both types of regulation create a sentinel effect that incents companies to manage their rates. The public disclosure in this section of the PPACA might have a similar sentinel effect.

Reporting and auditing issues are critical to rate regulation. The NAIC has developed uniform nationwide reporting and auditing standards, which allow states to compare the information provided in rate filings by companies to the audited financial statement of those companies. State insurance regulators have found that oversight, reporting and verification of compliance with the law are critical to protecting the consumer.

Other consumer protections — such as clearly written policy forms, advance notice to consumers of rate increases and assistance to consumers with a complaint — are critical companions to rate regulation. Without these protections, prohibition of unreasonable rate increases is not effective in protecting consumers.

One complicating factor is the question of which state regulates rates for a policy that was issued in one state, but the insured resides in another state. The standard for most types of insurance is that the “state of issue” regulates a policy. However, due to the proliferation of group medical policies that purport to be issued in one state of situs, but that cover residents of other states, a number of states have adopted rate regulation for any medical policy that covers a resident of that state. This results in a situation where two or more states may be regulating the same policy.

The Medicare Advantage and Medicare drug programs regulated by the U.S. Centers for Medicare & Medicaid Services (CMS) might offer useful information on the rate review process. The CMS process is known as desk review. Desk reviews of all bids are conducted annually by actuarial consulting firms that contract with CMS. The certifying actuary for each bid must answer desk review questions related to rate development and compliance with CMS rules. In addition, the programs rely on a comprehensive and easily used rate and benefit comparison tool available on the www.medicare.gov website, and on a network of senior consumer counselors to help purchasers to compare rates and coverage. This has worked well to enroll millions of seniors efficiently. However, some companies have increased their rates significantly or have withdrawn from the market, forcing their customers to switch to another company with little notice. Also, at least one company has been ordered by CMS to cease and desist offering Medicare drug coverage due to its marketing methods.

a. To what extent do States currently have processes in place to review premium rates and rate increases?

Many states have prior review or approval of rates for comprehensive medical policies sold to individuals or to small employers to cover their employees. These policies usually offer family coverage. The details of the review process vary among states. The NAIC has prepared and attached a table summarizing the review process currently in place in each state, which is included in the Compendium of State Laws on Insurance Topics (Compendium). 

The NAIC also has prepared and attached detailed descriptions of the rate review processes currently in place in Iowa, Minnesota, New York and Oregon .
i. What kinds of methodologies are used by States to determine whether or not to approve or modify a rate or a rate increase? What are the pros and cons of these differing methodologies?

The NAIC has several documents to provide guidance to the states in rate review, including the Health Policy Rate and Form Filing Model (#165), the Guidelines for Filing of Rates for Individual Health Insurance Forms (#134), and the Small Group Rating Compliance Manual. These documents are available to the Department of Health and Human Services on request. 
Most states with rate review laws require that the company provide a qualified actuary’s opinion that the rates are reasonable and comply with state law, as described in model #134. This allows the states to rely on the Code of Professional Conduct and the Standards of Practice that actuaries must follow. Here are links to the code and five standards that apply to rate filings. 

· Code: http://www.actuary.org/pdf/prof/code_of_conduct.pdf.
· Number 8—Regulatory Filings for Health Plan Entities, www.actuarialstandardsboard.org/pdf/asops/asop008_100.pdf.
· Number 23—Data Quality, http://www.actuarialstandardsboard.org/pdf/asops/asop023_097.pdf.
· Number 25—Credibility Procedures Applicable to Accident and Health, Group Term Life, and Property/Casualty Coverages, http://www.actuarialstandardsboard.org/pdf/asops/asop025_051.pdf.
· Number 26—Compliance with Statutory and Regulatory Requirements for the Actuarial Certification of Small Employer Health Benefit Plans, http://www.actuarialstandardsboard.org/pdf/asops/asop026_052.pdf. 

· Number 41—Actuarial Communications, http://www.actuarialstandardsboard.org/pdf/asops/asop041_086.pdf.

  ii. Are special considerations needed for certain kinds of plans (for example, HMOs, high deductible health plans, new policies, and closed blocks of business)? If so, what special considerations are typically employed and under what circumstances?

Companies that are new to a market or that have a small share of the market often receive special consideration. These companies might have start-up expenses and overhead to cover on a relatively small base, but these companies might serve a niche population such as farmers, high-risk industries or low-income individuals. Therefore, the rate review process might need to be adjusted to reflect the social advantage of having the company participate in the market. In addition, smaller or start-up companies might provide valuable innovation in a state, providing examples of ways to provide excellent coverage at a low cost.

Some large employers and associations are exempted by many states from rate review, because they negotiate the rates with the insurer based on their own experience, and have the ability to change insurers if they are dissatisfied. However, associations that provide individual or small employer coverage are often subject to review of the rates by states. A small employer that operates in more than one state should be subject to rate review only in the state that has the most resident employees.

Note that grandfathered plans are exempt from the rate review requirements, although not from the MLR and rebate requirements. It appears that state laws regarding rate review would stay in place, and apply to all plans, but that rate review information reported to the HHS Secretary would exclude grandfathered plans. Those states that do not have review authority for comprehensive medical rates might wish to add it, because the possibility of higher rate increases on grandfathered plans than on non-grandfathered plans might cause concern. Also, the HHS Secretary might ask for information on grandfathered plans as background for the rate review process for non-grandfathered plans. 

Regulation of rate increases is less needed in “guaranteed issue” markets where insurers are required to accept all applicants, such as small employer coverage in most states, or are likely to accept all applicants, such as for employer-paid large group coverage. If a premium rate is excessive, the policyholder can simply apply for coverage from another company with lower rates. However, even in guaranteed issue markets, effective prevention of unfair rate discrimination is needed. Guaranteed issue of coverage is not very useful if it comes with an unaffordably high premium rate for those with pre-existing conditions or the need for coverage, such as maternity benefits.

HMO premium rates are sometimes regulated by a separate state agency, such as the California Department of Managed Health Care or the Minnesota Department of Health. The Compendium contains a chart listing the separate agencies for each state. However, in most states, HMO rates are subject to the same rate review process as insurer rates. There are some differences in the structure of HMO rates, because of the close relationship between the medical care providers and the HMO.

For a relatively small closed block of individual comprehensive medical policies, a rate increase might in some circumstances be considered unreasonable even if it results in financial loss, if the company would still be financially sound. Although not desirable, sometimes the only alternative is to allow rates to increase to unreasonable levels for a few remaining customers who bought the policy in good faith. This is considered a special circumstance, and is usually considered on a case-by-case basis in state rate review.
  b. Where applicable, do health insurance issuers currently provide actuarial memorandums and supporting documentation relating to premium rate calculations, such as trend assumptions, for all premium rates and rate increases that are submitted, and/or for all premium rates and rate increases that are reviewed?

Companies generally provide actuarial memorandums and supporting documentation relating to premium rate calculations, such as trend assumptions, only for premium rates and rate increases that are reviewed.

i. How is medical trend typically calculated?

Usually, “trend” is defined as the overall cost increase for a typical insured population in the state for a period, often expressed as an annual rate, including utilization changes and price changes — but not demographic changes that are reflected in the rates, such as age, gender or family size. For plans with a deductible, trend is adjusted for the impact of the fixed-dollar deductible, which makes the percent cost increase higher, especially for high-deductible coverage.

Some companies define trend as the historical increase in per-person cost for a particular block of business. While often appropriate, this can be unrealistically high due to anti-selective lapse (i.e., the tendency of healthier people to drop coverage), leaving higher average cost enrollees in the plan.

Historical trend is used for projecting future trend, after adjustments for known changes in conditions, such as aging of the population and changes in the typical benefits covered.

Some consulting actuarial firms publish their estimate of medical trend for the use of smaller companies that do not have statistically credible experience.

Although trend is considered a “safe harbor” for a rate increase, in some cases an increase equal to trend might be unreasonable. For example, if experience shows the rate to have been excessive in the recent past, a rate decrease might be the only reasonable action for the company to take.

  ii. Are specific exhibits, worksheets or other documents typically required? If so, are these documents generally submitted to the State Insurance Department directly, and if so, in what format?

Most states specify the information that is required, but allow the company’s actuary to provide the information in any reasonable format. Most states’ requirements, including any worksheets, are accessible in the NAIC’s System for Electronic Rate and Form Filing (SERFF) Web-based application.

iii. To what extent do issuers use the following categories to develop justifications for rate increases: cost-sharing, enrollee population including health risk status, utilization increases, provider prices, administrative costs, medical loss ratios, reserves, and surplus levels? Are there other factors that are considered?

Often, issuers combine the impact of cost sharing, population changes, utilization and pricing into a simple loss ratio calculation. Reserves or surplus levels are usually not directly used to justify rate increases, but may be implicitly incorporated in profit, risk, required rate of return or contribution to surplus.

Other justifications can include competitive analysis, anticipated changes such as new mandated benefits, the impact of health status loads/discounts, expected durational patterns in claim cost, or new taxes or fees.

c. What level(s) of aggregation (for example, by policy form level, by plan type, by line of business, or by company) are generally used for rate filings, rate approvals, and any corrective actions? What are the pros and cons associated with each level of aggregation in these various contexts?

Aggregation for rates is different from aggregation for loss ratio.

The states vary widely on aggregation requirements for rates. Some states impose limits on rate variations from a base rate (such as a 3:1 ratio for age factors, sometimes called “rate bands”). Those states might allow a different base rate for: 
· Different policy forms. 
· Individual vs. group. 
· Different sizes or types of groups. 
· Different deductible levels or plan designs, such as health savings account (HSA) plans. 
· Different marketing programs, such as Internet-based sales. 
· Tobacco use. 
· Wellness programs. 
· Different provider networks. 
· Different use of the network, such as point-of-service (POS) plans or exclusive provider organization (EPO). 
· The dates that policies were issued (trend factors). 
· The length of time since the policies were issued (durational rating).
Generally, if the original rates were allowed to vary by certain categories, then rate increases may also vary by those categories. Conversely, if original rates were NOT allowed to vary by that category, then rate increases also may not vary by that category. However, most companies prefer to increase rates by a constant percentage, even if they could vary the percentage by categories. The advantages are simplicity, greater statistical credibility of the experience and moderation of exceptionally high increases. 
Less aggregation for rates can lead to unfair discrimination — such as lower rates for newly issued business, high lapses for older business and rate spirals, which occur when a rate increase leads to relatively healthy people dropping their coverage, which leads to another rate increase and so on. More aggregation can lead to high lapses for customers who are paying more than the expected costs for their category.

For loss ratio purposes, companies generally prefer more aggregation because a block of business with a loss ratio that is lower than the minimum can be averaged with another block with a higher loss ratio. Less aggregation means that a company might be paying refunds or reducing rates on one block of business while losing money and trying to increase rates on another block.

Companies also prefer more aggregation for loss ratio calculations because greater size leads to greater statistical credibility and more consistency of results.

  d. What requirements do States currently have relating to medical trend and rating calculations? What are the pros and cons of these different requirements, and what additional requirements could potentially be set?

Most states rely on actuarial expertise and professionalism in the calculations. Calculations are based on experience or statistical studies. Rating calculations must be actuarially sound, and the burden of proof is on the company. 

 i. Do States generally allow enrollees under the same policy form to be further subdivided for purposes of calculating medical trends and rates? 

Yes, but only for categories such as benefit plan, age and geographic area that were already subdivisions for rating purposes. Also refer to the above answer.
  ii. Do States generally allow enrollees under different policy forms to be grouped together for these calculations, and if so, how?

Yes, states often allow greater aggregation. The state may or may not consider it unfair to pool together policies with different risks and use the average. It is considered unfair discrimination to charge different rates to policies with identical risks.

2. Defining Unreasonable Premium Rate Increases

  The Act provides that the initial and continuing rate review process under Section 2794 is only to be undertaken for unreasonable premium rate increases.

  a. In States that currently have rate review processes, are all rates or rate increases generally reviewed? If so, for what markets and/or products? If not, what criteria do these States typically use when determining which rates or rate increases will be reviewed? To what extent do States require that these reviews take place before the proposed rate increases can be implemented?

As discussed above, those states that review rates usually review all rate increases. The particular market(s) or product(s) regulated and the review criteria vary significantly by state. See the chart from the Compendium and the attached detailed descriptions of sample states’ review processes.

  b. To what extent have States developed definitions of what constitutes a premium rate increase warranting review?

Most states either review all rates in a product line, such as individual comprehensive medical, or no rates in a product line. There are some exceptions, such as Alaska, which reviews rates only for their Blue Cross plan.

3. Public Disclosure

  The Act requires that health insurance issuers prominently post the justification for an unreasonable premium increase on their Internet Web sites prior to implementation of the increase.
  a. To what extent is information on premium rates and premium rate increases, and related justifications, currently made available to the public?

This varies significantly by state. See the attached table of public availability by state with links to state websites.

  i. To what extent are annual summaries of premium rate increases currently made available to the public on State or consumer Web sites, and/or made available by request? Where available, to what extent is this information generally provided by policy form, type of product, line of business, or some other grouping?

This varies significantly by state. See the attached table of public availability by state with links to state websites.
  ii. To what extent are rate filings with actuarial justification and supporting documentation generally made available to the public? In what format(s) are rate filings currently made available to the public? 

This varies significantly by state. See the attached table of public availability by state with links to state websites.
What format(s) would be most useful to the public?

This question is difficult to answer in a fragmented market, where a person might not know if he or she is in a government plan, an ERISA self-funded employer plan, an association plan, a small group employer plan or a large group plan. Most consumers are interested in practical questions of affordability and the availability of switching to other coverage, not the technical details of rate review.

  iii. What kinds of supporting documentation are necessary for consumers to interpret these kinds of information?

This is a difficult question that might be answered over time after the initial portals are established and consumers provide feedback. The portal must be able to screen for eligibility for public programs, high-risk pools, employer coverage and affordable individual coverage. It is difficult for consumers to compare value when coverage can vary extensively. Consumers need simple information on benefits and cost for coverage that is available to them.

  b. What kinds of information relating to justification for an unreasonable premium increase could potentially be made available?

The information required in current rate reviewing states, or the information published by states now, could be a starting point. Companies should be allowed to add any additional information that would be useful in justifying a rate increase.

4. Exclusion From Exchange

  For plan years beginning in 2014, States receiving grants in support of the rate review process must make recommendations, as appropriate, to the State Exchange about whether particular insurance issuers should be excluded from participation in the Exchange based on a pattern or practice of excessive or unjustified premium increases.

  a. To what extent have States developed definitions of what constitutes an excessive or unjustified premium rate increase and/or a pattern or practice of such increases? How could a pattern or practice of excessive unjustified premium increases be defined in this context, and what are some of the pros and cons of the various approaches that are available?

The states’ definitions vary widely. Some states apply their definitions during rate review, while other states generally deal with problems on a case-by-case basis. A pattern or practice of such increases could be defined in a specific way — such as “two or more within a five-year period” or “two or more affecting at least 1,000 people each” — or could be defined more generally, such as “in the judgment of the Commissioner of a state or of the HHS Secretary.” A specific, objective definition is easier to apply, but is arguably less equitable than a more general, subjective definition.

  b. What criteria could be established to determine whether insurers have engaged in a pattern or practice of excessive or unjustified premium increases?

Criteria could include the number of people affected, the size of the excessive or unjustified increase, or the supporting justification or lack thereof.

5. Grant Allocation

  The Act directs the Secretary to allocate $250 million in grant money to States to carry out the rate review process.

a. What factors could be considered in grant allocation?

· Size of the state’s population.
· Number of companies operating in the state.
· Number of languages in widespread use.
· Number of rate filings submitted in an average year.
· The state’s ability to provide realistic estimates of the cost of specific deliverables.
· A state’s past rate review process or lack thereof should not be a factor in determining the amount of the grant.
· The state gives specific, measurable deliverables and deadline dates that address the goals of rate review, including: 

· Develop legislative proposals for state law changes to improve rate regulation.
· Set up ongoing collection of information about the medical insurance market.
· Use checklists or other standard criteria for rate filings.
· Establish deadlines for prompt state review of filings.
· Consult with companies about efficient review.
· Provide assistance to prospective purchasers of coverage.
· Provide rate and benefit comparisons.
· Establish standards for rates and rate filings.
· Establish effective enforcement mechanisms..
· Establish consumer advocate programs.
· Establish consumer outreach programs for education, including websites. 

  b. What weighting could be given to different factors and why?

Consideration  should be given to the state’s willingness to provide a binding commitment to specific measurable goals and deadline dates, and to commit to cost estimates for those deliverables. The amount of money granted to a state should be related to the amount of work that will be performed by the state.
B. Information Regarding Economic Analysis, Paperwork Reduction Act, and Regulatory Flexibility Act

  Executive Order 12866 requires an assessment of the anticipated costs and benefits of a significant rulemaking action and the alternatives considered, using the guidance provided by the Office of Management and Budget. These costs and benefits are not limited to the Federal government, but pertain to the affected public as a whole. Under Executive Order 12866, a determination must be made whether implementation of Section 2794 of the PHS Act will be economically significant. A rule that has an annual effect on the economy of $100 million or more is considered economically significant.

  In addition, the Regulatory Flexibility Act may require the preparation of an analysis of the economic impact on small entities of proposed rules and regulatory alternatives. An analysis under the Regulatory Flexibility Act must generally include, among other things, an estimate of the number of small entities subject to the regulations (for this purpose, plans, employers, and issuers and, in some contexts small governmental entities), the expense of the reporting, recordkeeping, and other compliance requirements (including the expense of using professional expertise), and a description of any significant regulatory alternatives considered that would accomplish the stated objectives of the statute and minimize the impact on small entities.

  The Paperwork Reduction Act requires an estimate of how many ``respondents'' will be required to comply with any ``collection of information'' requirements contained in regulations and how much time and cost will be incurred as a result. A collection of information includes recordkeeping, reporting to governmental agencies, and third-party disclosures.

  Furthermore, Section 202 of the Unfunded Mandates Reform Act of 1995 (UMRA) requires that agencies assess anticipated costs and benefits and take certain other actions before issuing a final rule that includes any Federal mandate that may result in expenditure in any one year by State, local, or tribal governments, in the aggregate, or by the private sector, of $135 million.
  The Department is requesting comments that may contribute to the analyses that will be performed under these requirements, both generally and with respect to the following specific areas:

  1. What policies, procedures, or practices of health insurance issuers and States may be affected by Section 2794 of the PHS Act?

Rate review procedures of some states might be affected significantly. Health insurance issuers should answer this question and the following ones relative to their policies, procedures and practices.

  a. What direct or indirect costs and benefits would result?

Costs to the states should be covered by the grant program. The states and their residents will benefit from a more transparent and efficient health insurance market, with the assurance that health insurers participating in the Exchange will have their rating practices monitored by the states and that insurers that violate rating practice standards will be excluded from the Exchange.

  b. Which stakeholders will be impacted by such benefits and costs?

  c. Are these impacts likely to vary by insurance market, plan type, or geographic area?

  2. Are there unique costs and benefits for small entities subject to Section 2794 of the PHS Act?

  a. What special consideration, if any, is needed for these health insurance issuers or plans that they sell?

  b. What costs and benefits have issuers experienced in implementing requirements relating to rate review under State insurance laws or otherwise?

  3. Are there additional paperwork burdens related to Section 2794 of the PHS Act, and, if so, what estimated hours and costs are associated with those additional burdens?


This is currently unknown.
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