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State Policy Options for Promoting Affordable Housing

There are anumber of different ways in which states can hep expand the supply of affordable
homes. Theseindude

1. Creste enforceable QightsOto suppot the development of affordable homesin areas
where they are needed

Require localities to develop affordable housng plans

Offer incentives to developeas to encourage thedevelopment of affordable homes
Offer incentives to municipdities to promote the devel opment of affordable homes
Enact enabling legidation to authorize and encourage needed local action

Expand thefinandal resources available for affordable housng

Strengthen policies for allocating existing resources

© N o O s~ WD

Serve as educators and conveners to encourage necessary local action

A brief summary of each role, alongwith suppoting examples, may befoundbdow:

1. Create enforceable OiightsOto support the development of affordable homesin areas
wherethey are needed. States can facilitate the condruction of new affordable homes by
creating QightsOto develop these homesin areas where they are needed. Typically, these rights
are given QeethOby theidentification of an enforcement agency or state court that hears
expedited appeals from develope's whose proposls to build affordable homes have been denied.
The enforcement agency hastheauthority to overideloca regulationsin municipdities that fail
to comply with state requirements. When the enforcement processisinitiated by developeas
seeking to build affordable homes, it is sometimes referred to as the (ouilder@ remedy.O
Individuds in need of affordable housng or advocacy groupstha represent such individuds also
could be granted standing to enforce these rights, but thisisless common. In general, the burden
of proof in these appealsis shifted to the municipdity, which mug jugify thedecisonto deny
approvd.

¥ New Jersey Fair Housing ActN Inthemid-197G and late B0sa series of New Jersey
Supreme Court cases called the MountLaurel decisionsestablished the requirement that all
municipdities (orovide a realistic oppotunityOfor development of ther share of low- and
modeate-income housng, as determined by the Counal on Affordable Housng (COAH),
theagency created to administer the new fair-share program. Municipdities tha fail to
submt and obtain COAH-certification for a plan to achieve ther fair-shae god are
susceptible to uilder@ remedyOlawsuits filed by develope's who are denied approvd for
the congruction of affordable homes.*

See als0:

! hitp://Awww.planning.org/affordablereader/znzp/znoct03c.htm
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¥ Massachusetts Comprehensive Permit Law (40B), which grants develope's of
affordable homes access to an expedited appeals processif thar applicationsare rejected
by cognmunities tha havefailed to meet minimum affordable housng gods set by the
State.

¥ Rhodeldand Low- and M oder ate-lncome Housing Act®
¥ Connecticut Affordable Housing Appeals Procedur e*
¥ lllinois Affordable Housing Planning and Appeal Act®

2. Requirelocalitiesto develop affordable housing plans. Some states require municipdities
to undetake planning processes intended to hdp identify oppotunities for the development of
affordable homes and improvelocal effectivenessin theddivery of those homes. Theresulting
housng elementOor plan may beincorporated into aregularly-updaed comprehensve plan tha
provides a framework for future development and guides local land use decisions

¥ California Otbusing Element@N Califoria state law requires al municipdities to
prepare and submit a housng elementOfor review by the Department of Housng and
Community Development (HCD), as part of alongterm comprehensdve planning process
tha is not otherwise subject to subgantia state review. The housng element mug indude
ahousng needsandysis and site inventory, identification of government condraints to
development of new homes and an action plan for achieving thelocal housng gods set by
regiond coundals of govenments. HCD certifieslocal plansas compliant and, in theory,
may chdlengea non-complying municipdity in court to prevent theissuance of building
permits untl adopion of alegdly valid housng element.’

See also:

¥ Florida Growth Management and Land Development Regulation Act, which requires
municipdities to indudein thar comprehengve plansa housng element tha details gods,
objectives and programs for meeting current and projected housng needs’

¥ Washington Growth Management Act®

3. Offer incentivesto developersto encouragethe development of affordable homes. While
incentive programs are more common at thelocal level, states may aso establish programs to
providefinandal incentivesto developea's who build affordable homes. In some cases, state
funding acts as a direct incentive offered to developasto encourage new condruction. (See, for
example, the Connecticut example bdow). In othe cases, the state incentive program is
ddivered indirectly throughrequirements tha municipdities make specified benefits available to
eligible affordable housng developments. (See, for example, the Californiaexample bdow.)

2 http://www.chapa.org/40b_fact.html

3 http://www.ri.gov/GOV ERNOR/iew.php?id=103

4 http://ct-housing.org/ahap.html

5 http://www.bpichicago.org/rah/spt.html

8 http://www.hcd.ca.gov/hpd/hrc/plan/he/

7 http://www.1000friendsofflorida.org/housing/Smart_Growth_Afford Housing.asp
8 http://www.mrsc.org/subjects/pl anning/comppl an.aspx
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¥ California Density BonusesN California@® dendty bonuslaw (SB 1818)requires cities
and countesto relax applicable zoning standads (induding parking requirements) and
grant dengty bonu®s of upto 35 percent for develope's who indudea modest share of
affordable housng in market-rate projects. Cities and countes are also required to adopt
an ordinance stating how they intend to comply with thelegisation®

See als0:

¥ Connecticut Incentive Housing Zones (IHZs) N Developers can request a 30-year
project-based subsdy from the state for a specified nunber of affordable rental units
developad within an IHZ (see example in section 3b for more detail on1HZs). Nonprofit
housng or development organizationsare also eligible for state technical assistance grants
that hep build capacity to develop homes within the IHZ.°

¥ Missouri - Providing Tax Creditsfor Housing in Established Neighborhoods - In July
1999,Missourn adopted legidation to promote the purchase of homesin urban areas. The
NeighbohoodPreservation Act provides tax credits to encourage rehabilitation of older
homes and congruction of new onesin urban centers and established subutbsin modeate-
income neghbothoods Program dligibility is based on propety location. "Level 1
neghbohoods have houshold incomes beween 70 percent and 90 percent of the
metropolitan area median; "level 2 neéighbahoods have houshold incomes bdow 70
percent of this median. Theact provides for a 25-percent tax credit for rehabilitation and a
15-percent tax credit for congruction of new housng at both levels, thoughthe maximum
credits awarded vary by category. In addition, level 2 neighboihoodsare eigible to receive
a 35-percent tax credit for subgantial propeaty rehabilitation. Each category may receive
$8millionin tax credits per year.*!

4. Offer incentivesto municipalities to promote the development of affordable homes.
Rather than providing incentives to develope's, states can offer incentives to municipdities tha
facilitate the development of affordeble homes. Incentives may come in theform of direct
finanda awards aswell as priority congderation for allocation of state fundsor accessto
otherwise unavailable resources.

¥ Connecticut Incentive Housing Zones (IHZs) N Municipdities may designae IHZs
near trangt nodes and commercia centers, within which 20 percent of units are set aside
for affordable homes andland is zonal at highe dengties than would otherwise be
allowed. Pending state approvd of the IHZ and verification of completed activities,
municipdities may receive a onetime payment for each unit tha may bebult inthelHZ,
ongong payments for each building permit actudly issued, reimbursement for eligible
child education cods and low-interest loansfor development of IHZ-related infrastructure.
The stgte also offers planning grants for municipdities to identify and draft regulationsfor
IHZs.

® http://www.cacities.org/resource files/24444.Analysi s%6200f%20Densi ty%20Bonus%20L aw.pdf
19 hitp://Awww.cga.ct.gov/2007/BA/2007SB-01057-R000720-BA .htm

11

http://www.nga.org/portal/site/nga/menuitem.9123e83alf6786440ddcbeeh501010a0/Avgnextoi d=35cc5aa265b3201
0VgnVCM1000001a01010aRCRD#MO1

12 http:/Avww.cga.ct.gov/2007/BA/2007SB-01057-R000720-BA .htm
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See als0:

¥ Massachusetts Chapters 40R and 40SN Through Chapter 40R, Massachusetts offers
finandal incentives to municipdities that identify Gmart growth zoning districtsO
(SGZDs), within which a) residential development may occur at highea densties than
would otherwise be alowed, and b) 20 pecent of homes are affordable to low- and
modeate-income families. In exchange muricipdities receive a onetime cash Oncentive
paymentOwhen the district is approved, additiond Qlensty bonuspaymentsOfor each
housng unit issued a building permit and priority consderation for disbursement of state
discretionay funds Chapter 40Sprovides additiond resourcesto reimburse the cog of
educating children wholivein SGZDs.*®
¥ New Jersey Trangt Villages Program BDNew Jersey's trangt villages are compact,
mixed-use neghbohoods(including affordable housing Balthough the NJ program
does not mention specific requirements; just that it should be included) tha use
public-sector trangt stationsand investments to spark revitalization projects. The state
provides low-interest loansfor these projects, and it has suppoted five different
communities along new commuter rail and buslines. Trangt villages are given priority
congderation for funding from the department of trangportation'sLocal Aid for Centers
program, the Trangportation Enhancements program, and state bicycle and pedestrian
initiatives. Theinitiative's multi-agency partnership indudes the departments of
trangortation, trandt, and environmental protection, the econormic development
authornty, the redevelopment authority, the state council on the arts, and the commerce
and econonic commissionag.**

¥ California Trangt VillageDevelopment Planning Act BCalifornia provides incentives
to cities and couniies for planning trangt village development districts that link mixed-use
developments to trangt systems. These development districts are located within aone
quater-mileradiusof trandt stations and they may beeligible for 25-percent development
dengty bonus. Priority funding for trangportation improvementsis given to local
communities for mixed-use development, pedestrian and bicycle improvements, and
traffic-calming mechanisms aroundtrangt stops Individud development projects
condstent with a transt village plan receive expedited administrative review.™ In 2007
amendments extending the definition out to a hdf-mile fromtrangt stations and to ensure
tha 20% of housng beaffordable to low and moderate income residents have been
proposd.*®

5. Enact enabling legidation to authorize and encourageneeded local acion.

State control over municipd activity falls alonga spectrum: at oneend, states tha actively
enforce the illon RuleOallow municipdities only the powers tha are explicitly granted to
them by the state legidature (in addition to those that are congdered essential for the

13 hitp://www .bos.frb.org/economic/neppc/briefs/2006/bri ef O61. pdf
14

http://www.nga.org/portal/site/nga/menuitem.9123e83alf6786440ddchech501010a0/ vgnextoid=4adc5aa265b3201
(lJSVgnV CM1000001a01010aRCRD#NJ5

http://www.nga.org/portal /site/nga/menuitem.9123e83alf6786440ddchech501010a0/ vgnextoid=4adc5aa265b3201
0VgnVCM1000001a01010aRCRD#CA1

1 http://www.livabl ecity .org/campaigns/calif ornial egislation.html; http:/info.sen.ca.gov/pub/bill/asm/ab_1201-
1250/ab_1221 bill_20070620_amended sen v97.html
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municipdity to fundion). At theothe end of the spectrum, Home Rule states give
municipdities theauthority to goven their own internd affairs (subject only to therestrictions
and limitationsspecified in the state congitution or any state statute). In practice, mos states
adoptsome hybrid of these two approaches,” making it essential that states provide appropriate
enabling legidation to authorize needed local action to expand oppatunities for thedevelopment
of affordable homes. Well-designad enabling legidation: (a) ensures that state law does notpose
abarier to theenactment of important local tools for promoting affordable housng, such as tax
abaements, tax increment finandng, and indusonay zoning; (b) reducesthelikelihoodthat the
policiestha localities adoptwill bevulnerable to court chdlenge and (c) hdpsto reduce the
learning curve for municipdities by specifying oneor more soundprogram variants for their
congderation.

¥ New Hampshire Community Revitalization Tax Relief Incentive N State legidation
gives municipdities theauthornty to grant temporary tax abaements to propety owne's
who subgantially rehabilitate buildingslocated in a village center or downtown district.*®

See als0:

¥ Tennessee Tax Increment Financing (T1F) Enabling L egidation authorizes local
housng authorties to acquire propetiesin blighted areas and establish TIF districts to
promote redevelopment. The state also has a sales tax revenueTIF program tha can be
used to finance tourism-related public facilities such as stadiums and convention centers.*

¥ VirginialInclusionary Zoning (1Z) Enabling Legisation N Fairfax County, VA adopid
oneof thecounty® earliest indusonay zoning policies, butit was struck down by state
courtsin pat because the state had not explicitly granted local authority to adoptan 1Z
ordinance. In 1989the Virginia codewas amended to address this objection, specifically
dlowinglocal jurisdictionsto pass 1Z ordinances.

¥ Pennsylvania Act 137 N This enabling legidation authorizes counies to increase
doaument recording fees to raise additiond fundsfor affordable housng?

¥ California Infill Opportunity Zone Law BWorking within an existing congestion
management program this alows for an infill oppatunity zoneto be designaed by acity
or county zonad for new compact residential or mixed use development, except as
specified, within 1/3 mile of specified trangportation sitesin countes with a popubtion of
ove 400000 It would exempt streets and highways in an infill oppatunity zonefromthe
level of service standads specified in the above described provisonsand indead require
aternae level of service standadsto beapplied. It would providetha acity or county
may notdesignae an infill oppatunity zoneafter December 31, 2009%

17 See http://www.cel df .org/portal s/0/pdf/Home%20Rul e%620State%200r%20Di [l ons%20Rul e%620State.pdf for
more details on state activity.

18 hitp://Awww.nh.gov/oep/programs/M RPA /conferences/documents/FrostSpring07-1.pdf

19 hitp://Awww.tennessee.gov/tacir/PDFE_FILES/Taxes/Tax%20I ncrement%20Financing.pdf

2 http://www.policylink.org/pdfyEDTK /I Z/InZon-Fairfax.pdf

2L http://www.phfa.org/hsgresources/act137.aspx

2 http://www .l eginfo.ca.gov/pub/01-02/bill/sen/sb_1601-1650/sb_1636_bill_20020912_chaptered.html
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6. Expand thefinancial resour ces available for affordable housing. Lack of money is often
oneof thelargest obgacles to development of new affordable homes. States can hdp address
this shortfall by generating new resources, which may be structured in a variety of different
waysN througha housng trust fund,bondissue, tax credits or other programs. Fundsmay be
distributed directly to develope's by the appropriate state agency, or indirectly through
allocationsto municipdities.

¥ Florida William E. Sadowski Affordable Housing Act N With this Act, the Florida
L egidature increased the state@ real estate transfer tax and dedicated a portion of the
revenueto anew housngtrug fund. Thefundis administered by the state@ housng
finance agency, which distributes 69 percent of therevenueto municipdities according to
popuktion-based formula and retainsthe badance to address statewide housng issues.”

See als0:

¥ California Propostion 46 N California voters approved this propostion to issue more
than $2 billionin genera obligaion bondsin order to fundnumerousaffordable housng
programs. Thebuk of the proceedsare alocated to multifamily housng programs, in
paticular throughlow-interest loans used to finance condruction of new rental homes.*

¥ lllinois Affordable Housing Tax Credit Program N For every dollar tha corporations
and individuds contribute to approved affordable housng developments or invest in
employer-assisted housng programs, they receive a 50-cent tax credit on state income tax
liability.?

¥ 4 Percent Tax Credits. In additionto creating or expanding state funding streams for
affordable housng, states may wish to consder pdiciesto increase theamountof federal
funding they receive for affordable homes. One of themos undeutilized federal sources
of fundingisthe 4 percent low-income housng tax credit, which is available for any
qudified rental housng development funded with tax-exempt bonds While 4 percent
credits generally need to be supplemented with other resources to complete thefinanang
packagefor affordable homes Bone of the prindpd reasonsthey are undeutilized D states
tha do nottake maximum advantage of 4 percent credits leave millionsin federal dollars
onthetable. State strategies for expanding utilization of 4 percent tax creditsindude (@)
specifically reserve apotrtion of private activity bond cap for multifamily housng, as they
doin Arkansas, Kentucky, Maine and New Hampshire;®® (b) increase the amountof
private activity bondcap allocated to rental housng (thisistheonly allocationthat allows
states to claim the 4 percent tax credits); (c) hdp package smaller projectstogdaher ina
single bondissug as they do in Ohio, to spread out high origination cogs amongmore
propeties; and (d) actively solicit applicationsfor tax-exempt finanang tha qudifiesfor
the4 percent credits.

7. Strengthen policiesfor allocating existing resources. Oneof themajor roles tha states play
in the naion@affordable housng system isto administer Low-Income Housng Tax Credits,

2 hittp://www.1000f of .org/PUBS/NIMBY HANDBOOK /A ppendix%203.PDF

2 hitp://calwv.org/lwvc/edfund/e ections/2002nov/id/prop46.htm

2 http://www.metropl anning.org/resource.asp?objectl D=1039

2 hitp://www.housingfinance.com/ahf/articles/2003/August/ TEB_Overview.html

Progressive States Network B2126803116Dwww.progressivestates.org



PROGRESSIVE
p STATES Network

HUD block grants (HOME and CDBG), and other federal resources (such as Section 8
voudhes). Thestate agendestha administer federa housng programs have consderable
discretion in determining how to prioritize allocation of program benefits. Low-income housng
tax credits, for example, are made available through the IRS but administered at the state level,
with projects selected on the basis of whether they meet objectives specified in the state®
Qudified Allocation Plan. Similarly, states can distribute thar allocation of HOME and CDBG
fundsamonga variety of approved activities as detailed in their HUD-approved Conlidated
Plans By reviewingthar policiesfor alocating fundswithin each program Band across all the
programsto ensure they are well-coordinated Dstates can maximize the utility of these resources
and ensure special consderation for activities tha address identified housng chdlenges and
shortfals.

In mog states, significant numbers of federally assisted housng developments are reaching the
end of ther required affordability periods placing these valuable affordable housng
oppotunitiesin jeopady. To addressthisissue 46 states prioritize the preservation of existing
affordable homesin thar Qudified Allocation Plansfor Low-Income Housng Tax Credits
(LIHTCs), either by setting aside a segment of 9 percent LIHTCs for preservation or by
awarding additiond points for preservation-related projects.?” A smaller number of states have
madeamajor pudh to use 4 percent LIHTCs for preservation by reserving multifamily bondcap
(unde the state@ allocation of private activity bord cap) for preservation.
¥ Connecticut QAP Green Building IncentivesBThe2007QAP awards 11 pointsto
projects that meet certain energy conservation or green/hedlthy building requirements
identified by the Authority. In addition, meeting criteriato ensure energy efficient
opeaation and maintenance isidentified as part of thethreshold requirementsfor new and
subdantially rehabilitated projects. Green Design and Congruction Standadsrequire low-
impact sites, green building materials, and specify energy efficient designs The plan also
awards5 points for developments that meet requirements identified by the Authority for
the asthma-safe homes. The plan encourages development in developed downtown
neghbohoodswith project points.?®

8. Serve aseducators and convenersto encouragenecessary local action. In additionto ther
more traditiond roles as fundes, regulators and legidators, states can also play avaluablerolein
educating loca govanments aboutthe stepsneeded to promote housng affordability and
convening al of thedifferent players needed to develop a comprehensve housng strategy for
the state and for regionswithin the state. Aninitia butimportant step isto convenethedifferent
state agendes tha focuson affordable housng to ensure thar policies are coordinaed and
suppotive. A goodnext step isto assemble aworking groupat the state level to develop a
comprehengve state housng strategy. States also may wish to hold listening and educationd
sessionsat theregiond andlocal levelsto present ideas, obtain feedback, and discuss
coordination across municipdities within aregion.

2" http://www .nhtinc.org/Tax_Credits 2006.asp
% http://www.nhtinc.org/documents/Green_Preservation_Resources NHT_July2007.pdf
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